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Preface 

On 4 and 5 December 2015 a symposium was held at the Max Planck Insti-
tute for Comparative and International Private Law in Hamburg, in coopera-
tion with the Association Internationale des Sciences Juridiques and the Ge-
sellschaft für Rechtsvergleichung, under the title “Legislators, Judges, and 
Professors”. It echoes, and is supposed to echo, the title of Raoul van Cae-
negem’s Goodhart Lectures of 1984/85. The present volume collects the pa-
pers given on that occasion. A few introductory words on the three organiza-
tions involved, and on the choice of topic may be in order. 

The Association Internationale des Sciences Juridiques was founded in 
1950 as a non-governmental organization under the auspices of Unesco. Its 
ultimate object is “de favoriser la connaissance et la compréhension mutuelle 
des nations”. The statute goes on to state that the Association is intended to 
encourage “le développement des sciences juridiques dans le monde par 
l’étude des droits étrangers et l’emploi de la méthode comparative”. The mis-
sion of the Association is thus strongly linked to that of Unesco, itself created 
after the Second World War in the hope that the development of education as 
well as scientific and cultural exchange would contribute to the building of a 
new international society. The Association Internationale des Sciences Jurid-
iques does not have natural persons as members. Its membership is composed 
of the national committees, e.g. the Association Henri Capitant des Amis de la 
Culture Juridique Française, the Società Italiana per la Ricerca nel Diritto 
Comparato, the American Society of Comparative Law, or the Gesellschaft für 
Rechtsvergleichung. It is mainly through these national committees that the 
Association operates. But it also organizes international colloquia once a year, 
the last one in Torino on legal pluralism (September 2014). 

That brings us to the second organization supporting the present symposi-
um. The Gesellschaft für Rechtsvergleichung, one of the members of the Asso-
ciation Internationale des Sciences Juridiques, was also founded in 1950. It 
continues the tradition of the Internationale Vereinigung für vergleichende 
Rechtswissenschaft und Volkswirtschaftslehre which had been established in 
1894 and which suspended its activities in 1933. Its first three presidents after 
the Second World War were Hans Dölle, Ernst von Caemmerer, and Hans-
Heinrich Jescheck. The Gesellschaft has about 1,000 members and mainly 
operates through its seven Fachgruppen (subject groups): private law, public 
law, criminal law, commercial law, European Union law, labour law and social 
security law, and foundational subjects. The Gesellschaft für Rechtsverglei-
chung holds bi-annual conferences, with the working sessions organized by 
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the subject groups. The last of these congresses has taken place in Bayreuth in 
September 2015 under the general theme of law, religion, and culture. 

Finally, then, the Max Planck Institute for Comparative and International 
Private Law in Hamburg. It is one of 83 Max Planck Institutes established 
under the umbrella of the Max Planck Society throughout Germany and 
abroad. The mission of the Max Planck Society is foundational research in the 
natural, life, and social sciences, the arts and humanities. Its tradition reaches 
back to 1911, when the Kaiser Wilhelm Society for the Advancement of Sci-
ences was founded; it was re-established in 1946 under the name of the distin-
guished physicist Max Planck. The Max Planck Institute for Comparative and 
International Private Law was set up in Berlin in 1926; its first director was 
Ernst Rabel, and it was accommodated in the old Stadtschloss (City Castle) of 
the Hohenzollerns. In 1944 it was evacuated to Tübingen, from where it was 
moved to Hamburg in 1956. The first two directors after the Second World 
War were Hans Dölle and Konrad Zweigert. Today, the Institute has three 
directors conducting research in the fields of comparative private law (includ-
ing business and competition law) and private international law. 

What about the choice of topic for the present symposium? As lawyers we 
are all interested in various areas of substantive law; and as comparative 
lawyers we are interested in finding out the differences and similarities be-
tween the existing national legal systems. But from time to time we should 
also think about how we think and operate. We should, in other words, look at 
basic questions of legal methodology: both for the sake of better understand-
ing what we do as lawyers immersed in our own legal systems, and as law-
yers attempting to assess and comprehend how foreign legal systems work.  
Obviously, a significant amount of work has been done in that respect. First, 
in a number of countries we find more or less elaborate reflections of legal 
methodology. But they tend to be inward looking, concerned with the appli-
cation of the respective national laws. But there are other countries where we 
have hardly any discourse on legal methodology, or only fragmented dis-
courses. Thus, in England, we find books on the theory of precedent and 
books on statutory law. In France, legal methodology does not appear to re-
ceive the same attention as, for example, the question of how to structure an 
essay. Second, in recent years a number of studies have been written on how 
to deal with, how to apply, and how to develop European law and, in particu-
lar, European private law. At the same time, of course, European Union law 
has added a layer of complexity to each of the national legal systems of the 
EU member states. Thus, it also affects the national legal methodologies, e.g. 
by requiring an interpretation of national legal rules in conformity with what-
ever Directive they are based on. Third, there is now also a growing body of 
literature on how to do comparative law: on the functional method, on post-
modern and socio-legal comparative law, legal traditions, legal transplants, 
legal pluralism, and on the way how to develop comparative arguments. 
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What is, however, largely lacking is the comparative study of legal meth-
odology itself, i.e. of the way in which lawyers apply, develop, find, argue, 
communicate, and do research about, the law: a study of comparative legal 
methodology rather than a methodology of comparative law. The Hamburg 
Max Planck Institute has, over the past couple of years, started to fill this gap. 
In a number of symposia, specific questions have been investigated: on how 
statutes are made, on the procedural framework for developing the law, or on 
the dialogue between legal scholarship and the courts, to mention three ex-
amples. It has always been apparent that we know very little on how other 
legal systems function and that we need to learn more about it. This is what 
we want to use the present symposium for. We will be hearing nine col-
leagues from nine different legal systems in various parts of the world, telling 
us about their experiences. In order to provide some focus as well as some 
variety, we have subdivided the general topic of legal methodology and have 
decided to look at the way in which three of the protagonists of legal devel-
opment in every legal system operate: judges, legislators, and professors. 
Half a day, each of them with three interventions, was therefore devoted to 
the topics of law-making today (key actors, the role of comparative law, new 
approaches to law-making, etc.), judicial decision-making today (legal style 
of reasoning, references to academic work, dissenting opinions, specialized 
courts, etc.), and legal scholarship today (approaches to legal methodology, 
interpretation and ‘development’ of the law, traditional canons of interpreta-
tion, the integration of extra-legal arguments, etc.). The lectures were given 
by members of the up-and-coming generation of comparative lawyers from 
Japan, Turkey, Russia, Switzerland, England, Argentina, the United States, 
France, and South Africa.  

Our sincere thanks go to the nine speakers and to the other participants in 
the symposium who engaged with the speakers in lively discussions. These 
discussions have led us at the Max Planck Institute to believe that this line of 
research should be explored in a more systematic fashion. 
 
Hamburg, June 2016 Jürgen Basedow 
 Holger Fleischer 
 Reinhard Zimmermann 
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I. Introduction 

The basic idea behind this contribution is derived from van Caenegem’s 
“Judges, Legislators and Professors” (1987).1 In his masterpiece, the author 
analysed how the law has been formed and developed historically in England, 
Germany, France and other countries through the interactions of judges, leg-
islators and professors. 

Certainly, law-making in civil law countries like Germany and Japan is 
primarily attributed to the legislature. The methods and the role of legislation 
in law-making, as well as its ideological, philosophical or policy background 
is an important subject to be researched. Yet, law is not limited to statutory 
norms enacted by the Parliament or Diet. Rather, statutory norms are vital-
                                                                    

∗ English translations of Japanese laws are available at <http://www.japaneselawtrans
lation.go.jp/>. 

1 Raoul C. van Caenegem, Judges, Legislators and Professors: Chapters in European 
Legal History (Cambridge 1987). 
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ised, interpreted or developed by the judicature, which may establish a judge-
made law by rendering a decision in a concrete case. The executive or private 
actors may also play a role inw law-making. On the other hand, law-making 
is supported by professors, who clarify legal problems from a systematic, 
historical or comparative perspective. Based on their expertise, professors 
may propose a certain interpretation of positive law (de lege lata) or possibly 
put forth an innovative solution (de lege ferenda). 

This contribution examines law-making in Japan today, mainly focusing 
on private law. First, the paper sets out the historical developments and foun-
dations of contemporary Japanese law (II.). Second, the paper examines char-
acteristics, advantages and drawbacks of contemporary law-making in Japan. 
While the interaction between the legislature, judicature, academia and other 
actors is explored, the focus of the underlying study is placed on legislation. 
Particularly as to legislation, the author takes into account her personal expe-
rience of being appointed to legislative committees of the Ministry of Jus-
tice,2 bearing in mind that the methods, weight and interests at stake may shift 
depending on the area of law and the objective of legislation (III.). Third, 
some final remarks and critical observations conclude this contribution (IV.). 

II. Foundations of Japanese Law 

The developments of the modern Japanese law can be divided into three 
phases: (1) the Meiji era at the turn of the 20th century, (2) the post-war era, 
and (3) the developments since 2001. 

1. Meiji era 

The transplant of Western legal systems was effected after the 1868 Meiji 
Restoration. From 1858, Japan had been forced to sign unequal bilateral trea-
ties with, inter alia, the U.S., England, France, Russia and Prussia, acquiesc-
ing unilaterally to the grant of the privileges of consulate jurisdiction and the 
determination of import duty to the foreign powers.3 In order to convince the 
foreign powers to abolish the unequal treaties, Japan had to appear as a mod-
ern state and reliable trade partner, standing at the same level as the civilised 
Western countries. To attain this objective, it was indispensable that Japan 
adopted the most advanced Western legal system. The legislative work, there-
                                                                    

2 The author acted as a member of the Committee of the Legislative Council on the Re-
form of Private International Law (2004–2006), on The Hague Maintenance Convention 
and Protocol (2005–2007), and on the International Jurisdiction in Personal Status Matters 
and Family Matters (2014–2015). 

3 The unequal treaties were first signed with the U.S., England, France, the Netherlands 
and Russia (1858), then also with Prussia (1861) and Austria (1869). 
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fore, was grounded on thorough, extensive comparative legal studies. Experts 
were invited from France, Italy, Germany and England to take part in the 
drafting of legislation as counsellors. Conversely, young, competent and 
promising Japanese jurists were sent abroad to study the advanced Western 
legal systems.4 

The Meiji Constitution of 1889 largely relied on the Constitution of the 
German Empire to create the emperor’s constitutional monarchy.5 The Civil 
Code was first drafted under the auspices of Boissonade, taking the French 
Civil Code, French doctrine and case law as a model, and was promulgated in 
1890.6 Yet, due to the so-called “Codification Dispute”7, the entry into force 
of the Civil Code was indefinitely postponed, along with the Commercial 
Code drawn up by German academic Rößler (1890).8 

The renewed codification was led by Japanese academics, who prepared 
the draft and served as the brains in the Legislative Council.9 The New Civil 
Code (1896 and 1898) adopted the Pandektensystem of the Civil Code of 
Sachsen (1863) and considered comparatively, in its patrimonial parts (1st 
through 3rd Part; 1896), drafts of the German Civil Code (BGB) and English 

                                                                    
4 See Harald Baum/Moritz Bälz, Rechtsentwicklung, Rechtsmentalität, Rechtsum-

setzung, in: Handbuch Japanisches Handels- und Wirtschaftsrecht, ed. by Harald Baum/
Moritz Bälz (Köln 2011) 1–29, paras. 12–21. By completing the legislative work, the Meiji 
government succeeded in abolishing the consulate jurisdiction in 1894 and in recovering 
the right to determine import duty in 1911. 

5 Kiyoshi Igarashi, Einführung in das japanische Recht (Darmstadt 1990) 18–20; 
Hidemasa Maki/Akihisa Fujiwara, Nihon Hōseishi [Legal History in Japan] (Tōkyō 1993) 
330–331; Hideo Otake/Hidemasa Maki, Nihon Hōseishi [Legal History in Japan] (Tōkyō 
1975) 286–288. 

6 Shun-ichiro Koyanagi, Minpōten no Tanjō [Birth of the Civil Code], in: Minpōten no 
Hyakunen [Centenary of the Civil Code], vol. I, ed. by Toshio Hironaka/Eiichi Hoshino 
(Tōkyō 1998) 7–10. 

7 The “Codification Dispute” presumably was a quarrel between progressivists and 
conservatives, as well as rivalry between the French School and the English School. Kenzo 
Takayanagi, Development of Japanese Law since 1867, in: The Japanese Legal System, ed. 
by Hideo Tanaka/Malcolm Smith (Tōkyō 1976) 177–182. 

8 Act on Postponement of the Entry into Force of the Civil Code and the Commercial 
Code (Minpō Shōhō Sekō-enki Hō, 10 June 1892). However, unlike the Civil Code, the 
Commercial Code entered into force on 1 July 1898 due to the delayed reform. It was in 
force until the New Commercial Code was promulgated on 9 March 1899 and entered into 
force on 16 June 1899. Otake/Maki, Legal History (n. 5) 313. The Old Conflict of Laws 
Act (Hōrei) (1890) shared the fate of the Old Civil Code. Yuko Nishitani, Mancini and the 
Principle of Nationality in Japanese Private International Law, in: Festschrift für Erik 
Jayme, vol. I (Berlin 2004) 627–643. 

9 The New Civil Code was drafted by Kenjiro Ume, Masaaki Tomii and Nobushige Ho-
zumi, who had been legally trained in France, Germany or England respectively. The New 
Commercial Code was drawn up by Keijiro Okano, Kenjiro Ume and Kaoru Tanabe. 
Otake/Maki, Legal History (n. 5) 307–314. 
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law, as well as over 30 other foreign legal systems.10 However, because the 
codification of the New Civil Code was meant to be an amendment to the Old 
Civil Code, the provisions of the Old Civil Code grounded on French law 
largely remained intact.11 Consequently, even today, the Japanese Civil Code 
does not follow the Abstraktionsprinzip in property law, but provides for an 
action oblique in the law of obligations. On the other hand, the family and 
succession law part of the Civil Code (4th and 5th Part; 1898) adopted the so-
called “House System” to incorporate patriarchal customs and traditions of 
Japan.12 Other important statutes, such as the New Commercial Code (1899) 
and the New Criminal Code (1907), the Civil Procedure Code (1890), the 
Criminal Procedure Code (1890) as well as other statutes in the field of pro-
cedural law were enacted by relying on German law.13 

2. Post-war era 

After completing the modern legal system at the turn of the 20th century, the 
Japanese legislature became relatively inactive. The exceptions solely con-
cerned individual reforms of the Commercial Code (1911; 1938) and Civil 
Procedure Code (1926), as well as legislation prompted by economic devel-
opment14 and colonial policy in Taiwan (1895), South Sakhalin and the 
Kwantung-Territory in China (1905), and Korea (1910).15 

It was not until Japan lost the Second World War that the second wave of 
legislation arrived. Under the occupation of the Allied Powers led by the U.S. 
(GHQ/SCAP),16 the New Constitution was promulgated in 1946 and put into 
force the following year,17 with a view to demilitarising and democratising 
Japan. The Constitution, which has not since been amended, declared that 
sovereign power resides with the people, turning the emperor into a mere 
symbol of the nation.18 Furthermore, the Constitution provided for the renun-

                                                                    
10 Eiichi Hoshino, Minpō no Susume [Introduction to Civil Law] (Tōkyō 1998) 201–206. 
11 Koyanagi, Birth of the Civil Code (n. 6) 15–39. 
12 Maki/Fujiwara, Legal History (n. 5) 356–365. 
13 Otake/Maki, Legal History (n. 5) 320–328. 
14 For economic considerations, the legislature enacted the Limited Company Act 

(1938), specific statutes on security and protection of tenants, as well as other statutes in 
the field of agriculture, labour and social security law. Otake/Maki, Legal History (n. 5) 
334–361. 

15 Maki/Fujiwara, Legal History (n. 5) 398–402; see also Yuko Nishitani, Familienrecht 
in Ostasien – Tradition und Moderne in Japan und der Republik Korea, in: Festschrift für 
Dieter Martiny (Tübingen 2014) 1179, 1183–1186. 

16 General Headquarters/Supreme Commander for the Allied Powers. The U.S. occupa-
tion of Japan lasted from 1945 till 1952. 

17 Constitution of Japan (promulgation 3 November 1946, entry into force 3 May 1947). 
18 Preamble and Art. 1 of the Constitution. 
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ciation of war19 and the separation of powers20, and adopted a detailed cata-
logue of fundamental rights.21 In light of the guarantees of individual dignity 
and sexual equality in the New Constitution, the entire family and succession 
law was reformed in 1947, abolishing the patriarchal “House System”.22 

For the purpose of democratising economic power in Japan, the GHQ fur-
ther effected a land reform, dissolved giant business corporations (zaibatsu) 
and enhanced workers’ protection. Thus, statutes were enacted or reformed in 
the fields of land law, commercial law, labour law and social security law. 
Under the influence of the U.S., the Antitrust Act was enacted (1947) and the 
corporate law part of the Commercial Code was thoroughly reformed (1948; 
1950; 1951).23 

3. Developments since 2001 

Since 2001, the Diet of Japan has passed a series of laws for a comprehensive 
Judicial Reform (Shihô Seido Kaikaku), launched by the Koizumi govern-
ment. The Judicial Reform was primarily designed for “deregulation”. The 
ex-ante control of the administration ought to be substituted by the ex post 
control of the judiciary.24 Against this background, a large number of statutes 
have been enacted or reformed, touching upon almost all areas of law in Ja-
pan, which could have hardly been expected before. 

Most notably, with a view to enhancing civic participation, a system of lay 
judges has been introduced in the field of criminal procedure. Under this 
system, six lay judges sit with three professional judges in trials of serious 
criminal offences (2004).25 Furthermore, in the field of private law, several 
statutory reforms have simplified the implementation of insolvency proceed-

                                                                    
19 Art. 9 of the Constitution. 
20 Arts. 41–82 of the Constitution.  
21 Arts. 11–40 of the Constitution.  
22 Art. 24 of the Constitution; see Yuko Nishitani, State, Family and Child in Japan, in: 

Liber Amicorum Walter Pintens, vol. II (Cambridge et al. 2012) 987, 988–992; idem, 
Kindschaftsrecht in Japan – Geschichte, Gegenwart und Zukunft, ZJapanR/J.Japan.L. 37 
(2014) 77, 80–83. 

23 Baum/Bälz, Rechtsentwicklung (n. 4) paras. 23–24; for corporate law, see Masafumi 
Nakahigashi, Sengo Senryōka deno America Kaishahō no Keiju [Transplant of the U.S. 
Corporate Law during the Post-war Occupation], in: Nihonhō no Kokusaiteki Bunmyaku 
[Japanese Law in International Contexts], ed. by Waseda University Institute of Compara-
tive Law (Tōkyō 2005) 226–248. 

24 “Shihō-seido Kaikaku Shingikai Ikensho – 21seiki no Nihon wo sasaeru Shihō-
seido” [Report of the Committee on Reform of the Judicial System: A Judicial System 
Supporting Japan in the 21st Century] of 12 June 2001, available at <http://www.kantei.go.
jp/jp/sihouseido/report/ikensyo/index.html>. 

25 Act on Criminal Trials with Participation of Lay Judges (Saiban-in no sanka suru 
Keiji Saiban ni kansuru Hōritsu, Law No. 63 of 28 May 2004). 
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ings (2002; 2004)26 and enabled an effective and expedited procedure in civil 
and commercial matters (2001; 2003; 2011), personal status matters (2003), 
family matters (2011) and non-contentious matters (2011).27 As a mechanism 
of alternative dispute resolution (ADR), mediation by private organisations 
was established in 2004,28 as was lay participation in the labour tribunal.29 
The amendment of the Consumer Contract Act30 introduced in 2006 a collec-
tive action for the injunction of illegal enterprise activity; its scope was ex-
tended in 2008.31 A collective action for the recovery of damages was further 
instituted in 2013.32 

The wave of legislation subsequently affected large areas of substantive 
law. The enactment of the Companies Act in 2005,33 which abolished the 
Limited Companies Act34, was a major reform for the Japanese economy. The 
new act chiefly aimed to ensure large companies’ international competitive-
ness and enact new rules adapted to the globalised capital market.35 Yet, since 
                                                                    

26 The enactment of the 1999 Civil Rehabilitation Act (Minji Saisei Hō, Law No. 225 
of 22 December 1999) was followed by the entire amendment of the Corporate Reorgani-
sation Act (Kaisha Kōsei Hō, Law No. 154 of 13 December 2002) and that of the Bank-
ruptcy Act (Hasan Hō, Law No. 75 of 2 June 2004). 

27 Since its extensive amendment in 1996, the Civil Procedure Code has been reformed 
several times (in particular, Law No. 96 of 4 July 2001; Law No. 108 of 16 July 2003; Law 
No. 36 of 2 May 2011). In addition, the Act on Procedure in Personal Status Matters (Jinji 
Soshō Hō, Law No. 109 of 16 July 2003), the Act on Procedure in Non-Contentious Mat-
ters (Hishō-jiken Tetsuzuki Hō, Law No. 51 of 25 May 2011) and the Act on Procedure in 
Family Matters (Kaji-jiken Tetsuzuki Hō, Law No. 52 of 25 May 2011) have been enacted. 

28 Act on Promotion of Use of Alternative Dispute Resolution (Saibangai Funsō Kaike-
tsu Tetsuzuki no Riyō no Sokushin ni kansuru Hōritsu, Law No. 151 of 1 December 2004). 

29 Labour Tribunal Act (Rōdō Shinpan Hō, Law No. 45 of 12 May 2004). 
30 Consumer Contract Act (Shōhisha Keiyaku Hō, Law No. 61 of 12 May 2000). 
31 The authorised consumer organisations can also institute a collective action for the 

injunction of activities of the enterprise that run counter to specific statutes regulating 
business activities of enterprises, i.e., Act against Unjustifiable Premiums and Misleading 
Representation (Futō-keihinrui oyobi Futō-hyōji Bōshi Hō, Law No. 49 of 15 May 1962) 
or Act on Specified Commercial Transactions (Tokutei Shōtorihiki ni kansuru Hōritsu, 
Law No. 57 of 4 June 1976). 

32 Act on Special Measures Concerning Civil Court Proceedings for the Collective Re-
dress for Property Damage Incurred by Consumers (Shōhisha no Zaisanteki-higai no 
Shūdanteki na Kaifuku no tameno Minji no Saiban-tetsuzuki no Tokurei ni kansuru 
Hōritsu, Law No. 96 of 11 December 2003). 

33 Companies Act (Kaisha Hō, Law No. 86 of 26 July 2005). 
34 Limited Companies Act (Yūgengaisha Hō, Law No. 74 of 5 April 1938; abrogated by 

the Act on Adjustment of Relevant Acts for the Entry into Force of the Companies Act 
(Kaisha Hō no Sekō ni tomonau Kankei Hōritsu no Seibitō ni kansuru Hōritsu), Law 
No. 87 of 26 July 2005). 

35 See Masafumi Nakahigashi/Hideyuki Matsui, Kaishahō no Sentaku: Atarashii Shakai 
no Kaishahō wo Motomete [The Choice of Corporate Law: In Search of Corporate Law in 
New Society] (Tōkyō 2010) 165–198. 



 Law-Making in Japan 9 

the deregulation and the flexible organisational structure provided in the 
Companies Act entailed the risk of malpractice, it was amended in 2014 to 
strengthen the regulations on corporate governance, particularly by enhancing 
the use of external directors.36 This is now complemented by the “corporate 
governance code” – soft law adopted by the Tokyo Stock Exchange and other 
stock markets in 2015.37 The Labour Contract Act was promulgated in 2007 
and amended in 2012; this primarily confirmed the principles developed by 
case law, without providing sufficient protection for employees.38 A series of 
reforms took place also in the field of conflict of laws.39 Other important 
amendments currently on the legislative agenda include a comprehensive 
reform of the law of obligations,40 the modernisation of transport law,41 and 
reforms to succession law42 and consumer contract law43. 

                                                                    
36 Act on Partial Amendment to the Companies Act (Kaisha Hō no ichibu wo kaisei 

suru Hōritsu, Law No. 90 of 27 June 2014). 
37 Hideki Kanda, Corporate Governance Code: Tokushū ni atatte [Corporate Govern-

ance Code: For the Special Issue], Jurisuto [The Jurist] 1484 (2015) 14–17. 
38 Satoshi Nishitani, Rōdō Hō [Labour Law]2 (Tōkyō 2013) 38–39. 
39 Act on General Rules for Application of Laws (Hō no Tekiyō ni kansuru Tsūsokuhō, 

Law No. 78 of 21 June 2006); Act for Partial Revision of the Civil Procedure Code and the 
Civil Provisional Remedies Act (Minji Soshōhō oyobi Minji Hozenhō no ichibu wo kaisei 
suru Hōritsu, Law No. 36 of 2 May 2011); see Yuko Nishitani, Internationales Privat- und 
Zivilverfahrensrecht, in: Handbuch Japanisches Handels- und Wirtschaftsrecht (n. 4) 
1211–1286; idem., Die internationale Zuständigkeit Japans in Zivil- und Handelssachen, 
IPRax 2013, 289–294; for the enactment of international jurisdiction rules in family and 
status matters, a bill has been submitted to the House of Representatives of the Diet on 26 
February 2016: Bill No. 33 Jinji soshō-hō tō no ichubu wo kaisei suru hōritsu [Bill on 
Partial Amendment of the Personal Matters Procedure Act and others] (available at 
<http://www.shugiin.go.jp/internet/index.nsf/html/index.htm>). 

40 A bill has been submitted to the House of Representatives of the Diet on 4 January 
2016: Bill No. 63 Minpō no ichibu wo kaisei suru Hōritsu-an [Bill on Partial Amendment 
of Civil Code] (available at <http://www.shugiin.go.jp/internet/index.nsf/html/index.htm>). 

41 The Committee of the Legislative Council of the Ministry of Justice adopted a rec-
ommendation on 27 January 2016: Shōhō (Unsō/Kaishō kankei) tō no Kaisei ni kansuru 
Yōkō-an [Proposal on Reform of the Commercial Code (in relation to Transport and Mari-
time Commerce) and so on], available at <http://www.moj.go.jp/content/001172144.pdf>. 

42 The Committee of the Legislative Council of the Ministry of Justice, available at 
<http://www.moj.go.jp/shingi1/housei02_00294.html> is deliberating a reform of inher-
itance law after the Supreme Court declared the different portion of inheritance for chil-
dren born in and out of wedlock unconstitutional on 4 September 2013 (see infra n. 86). 
The reform chiefly focuses on the protection of the surviving wife, who will be affected by 
raising the portion of inheritance for her husband’s children born out of wedlock. 

43 The Experts’ Committee of the Cabinet Office made a report, which has been mold-
ed into a bill and submitted to the House of Representatives of the Diet on 4 March 2016: 
Bill No. 45 Shōhisha-keiyakuhō no ichibu wo kaisei suru Hōritsuan [Bill on Partial 
Amendment of the Consumer Contract Act] (available at <http://www.shugiin.go.jp/
internet/index.nsf/html/index.htm>). 
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In light of the dynamic movement of legislation, it is not an easy task to 
find out what constitutes contemporary Japanese law. In the following sec-
tion, the role of legislators is examined in relation to judges, professors and 
other stakeholders. 

III. Characteristics of Law-Making in Japan 

1. Professors 

a) Relation to the legislature 

While the initiative for legislation in Japan has traditionally been taken by the 
government, it is the task of professors to understand, interpret and analyse 
the statutes enacted by the legislature in a historical or comparative perspec-
tive, yielding “legal dogmatics” (Rechtsdogmatik). Ideally, this should enable 
the judges to obtain guidelines for interpreting and applying the statutes to 
decide the case at hand. In this respect, legal doctrines developed by academ-
ics can be an important means to bridge codified law and judge-made law.44 

Japanese academics traditionally conduct their legal research under the in-
fluence of a major foreign legal system. After the wave of legislation during 
the Meiji era, Japanese academics primarily studied German law. In recent 
years, French law has also become popular in civil law and constitutional 
law, and U.S. law is predominant in commercial law. The transplant of West-
ern legal systems required and justified comparative legal studies. Yet, the 
passive attitude of Japanese professors often meant that a critical or analytical 
study of foreign law was dispensed with. It was certainly stimulating, but also 
convenient for academics to transform the texts authored “horizontally” in a 
Western language into “vertically” written Japanese texts. This resulted in a 
secondary transplant of the Western legal systems as learned law. 

After codification, the German late Pandektistik penetrated Japanese aca-
demia. Hence, the provisions of Civil Code that were originally based on 
French law started to be interpreted in accordance with the German BGB, 
particularly as to non-performance of contractual obligations, transfer of own-
ership and tortious liability.45 The German “conceptual jurisprudence” (Be-

                                                                    
44 Tamotsu Isomura, Nihon Minpō no Tenkai (4): Gakusetsu no Hatashita Yakuwari [De-

velopment of Japanese Civil Law (No. 4): The Role of the Academia], in: Centenary, ed. by 
Hironaka/Hoshino (n. 6) 506–508; Thomas Würtenberger, Grundlagenforschung und Dog-
matik aus deutscher Sicht, in: Die Bedeutung der Rechtsdogmatik für die Rechtsentwicklung, 
Ein japanisch-deutsches Symposium, ed. by Rolf Stürner (Tübingen 2010) 3–22, 5. 

45 See Zentaro Kitagawa, Das Methodenproblem in der Dogmatik des japanischen und 
bürgerlichen Rechts, AcP 166 (1966) 330–342; idem, Drei Entwicklungsphasen im japani-
schen Zivilrecht, in: Die Japanisierung des westlichen Rechts, ed. by Helmut Coing et al. 



 Law-Making in Japan 11 

griffsjurisprudenz), however, was adopted in a superficial way,46 without due 
regard to the underlying vision of German academia of creating an abstract 
system of rights adapted to modern economic liberalism and establishing a 
constitutional monarchy after the abolishment of feudal states. Following this 
transplant, conceptual jurisprudence became embedded in the absolutistic, 
patrimonial state ruled by the emperor and sustained by technocrats in Japan. 
This yielded logical hermeneutics of positive statutory rules dissociated from 
ideology and social reality.47  

Arguably, it was not until Suehiro advocated so-called “civil jurispru-
dence” that Japanese jurists started to take social elements and policy aspects 
into consideration in developing their legal reasoning. To challenge the ex-
clusive authority of state-enacted law, Suehiro focused on “living law”48 and 
provided customary law, case law and learned law with normativity and the 
function of complementing black-letter law, without overturning the primacy 
of legislation in his legal sources doctrine.49 Wagatsuma developed pragmatic 
hermeneutics guided by substantive values and legal certainty to accommo-
date the evolving role of the law of obligations,50 whereas Kurusu adopted 
legal realism and relativised the binding force of positive law,51 which was 
opposed by the scientific jurisprudence of Kawashima.52 Debates on herme-

                                                                    
(Tübingen 1988) 125–142; Hans-Peter Marutschke, Einführung in das japanische Recht2 
(München 2010) 121–179. 

46 Western law was transplanted as technical means, without considering its ideologi-
cal, economic, social or political background. Izutaro Suehiro, Kōgi: Hōritsu Shakaigaku 
[Lecture: Sociology of the Law], in: Suehiro Izutaro to Nihon no Hōshakaigaku [Izutaro 
Suehiro and Legal Sociology of Japan], ed. by Kahei Rokumoto/Isamu Yoshida (Tōkyō 
2007) 37. 

47 Tetsu Isomura, Shimin Hōgaku [Civil Jurisprudence], in: idem, Shakai-hōgaku no 
Tenkai to Kōzō [Development and Structure of Social Jurisprudence] (Tōkyō 1975) 5–23. 

48 In the sense of Ehrlich’s “lebendes Recht”. See Eugen Ehrlich, Freie Rechtsfindung 
und Freie Rechtswissenschaft (Leipzig 1903; reprint 1973) 34–37. 

49 Suehiro, Sociology (n. 46) 46–130. The background of Suehiro’s doctrine was the 
fluctuation of social hierarchy as a result of frequent labour and tenant farmer disputes in 
the 1920s. See Isomura, Development (n. 44) 27–33, 101–117; cf. Kenichi Moriya, Ein 
japanisches Beispiel für die Suche nach einer verlässlichen Dogmatik. Der Werdegang der 
Rechtstheorie Tetsu Isomuras, in: Rechtsdogmatik, ed. by Stürner (n. 44) 34.  

50 Sakae Wagatsuma, Shihō no Hōhōron ni kansuru Ichikōsatsu [Some Considerations 
on Civil Law Methodology], in: idem, Kindaihō ni okeru Saiken no Yūetsuteki Chii [The 
Prevailing Status of Law of Obligations in Modern Law] (Tōkyō 1953) 477–502. 

51 Saburo Kurusu, Hō no Kaishaku Tekiyō to Hō no Junshu [Interpretation and Appli-
cation of the Law and Observance of the Law], in: Kurusu Saburo Chosakushū [Collection 
of Saburo Kurusu], vol. I (Tōkyō 2004) 1–43; idem, Hō no Kaishaku ni okeru Seiteihō no 
Igi [The Meaning of Statutes in Legal Hermeneutics], ibid. 91–151. 

52 Takeyoshi Kawashima, Kagaku toshite no Hōritsugaku [Jurisprudence as a Science], 
in: Kawashima Takeyoshi Chosakushū [Collection of Takeyoshi Kawashima], vol. V 
(Tōkyō 1982) 2–61. 
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neutics later shifted to the contrast between the balancing of interests ap-
proach led by Hoshino53 and the formalistic method grounded on legal argu-
mentation advocated by Hirai.54 

Throughout the long period since the enactment of the Civil Code, Japa-
nese academia has gradually developed the notion of “legal dogmatics”. Yet, 
unlike in European legal history, where learned law shaped the transplant of 
Roman law and the foundation of the ius commune,55 the significance of 
learned law has had only a limited impact on law-making in Japan. 

b) Relation to the judicature 

An ideal situation would be that academia develops legal doctine and gives 
guidance to judges for further law-making.56 Professors are assumed to have 
influenced the judicature to a certain extent57 by developing legal doctrine to 
create new legal institutions,58 refine the interpretation of statutory provi-
sions,59 fill their gaps60 or even undermine some black-letter rules.61 Yet, 

                                                                    
53 Eiichi Hoshino, Mipō Kaishakuron Josetsu [Preliminary Considerations on Civil 

Law Hermeneutics], in: Minpō Roshū [Collection of Contributions to Civil Law], vol. I 
(Tōkyō 1970) 1–47. 

54 Yoshio Hirai, Sengo Nihon ni okeru Hōkaishaku-ron no Saikentō: Hōritsugaku Kiso-
ron Oboegaki [Rethinking Legal Hermeneutics in Postwar Japan: Notes on Fundamental 
Legal Theories], in: idem, Hōritsugaku Kisoron no Kenkyū [Study on Fundamental Theo-
ries of Jurisprudence] (Tōkyō 2010) 57–61; for further detail, see Nobuhisa Segawa, 
Minpō no Kaishaku [Hermeneutics of Civil Law], in: Minpō Kōza: Bekkan [Study on Civil 
Law: Special Volumes], vol. I, ed. by Eiichi Hoshino (Tōkyō 1990) 1–99. 

55 Antonio Padoa Schioppa, Storia del diritto in Europa, Dal medioevo all’età contem-
poranea (Bologna 2007) 77–98. 

56 Würtenberger, Grundlagenforschung (n. 44) 11–12. 
57 Traditionally, Japanese court decisions do not cite academic writings but only prece-

dents. Even where the judge has obviously relied on a certain academic opinion, he or she 
does not mention it, with a view to ensuring his or her neutrality. The only reliable clue for 
Supreme Court decisions is the comment made and published by the Supreme Court officer 
who is in charge of doing research and preparing Supreme Court decisions. 

58 The doctrine of “culpa in contrahendo” was introduced from Germany (Supreme 
Court 18 September 1984, Hanrei Jihō 1137, 51), although the breach of pre-contractual 
obligations can also be remedied as tort under Art. 709 Civil Code. See Isomura, Develop-
ment (n. 44) 527–528. 

59 For the doctrine of adequate causal relationship to restrict damages for both contrac-
tual and tortious claims (cf. Art. 249 BGB), see Taishin-in (prior Supreme Court) 22 May 
1926, Minshū 5, 386; cf. Yoshio Hirai, Songaibaishō-hō no Riron [Theory of the Law of 
Compensation] (Tōkyō 1971) 76–142. 

60 For “abuse of rights”, see Taishin-in 3 March 1919, Minroku 25, 356; Taishin-in 
5 October 1935, Minshū 14, 1965. The prohibition of abuse of rights was later inserted as 
Art. 1 (3) Civil Code in 1947 (Law No. 222 of 22 December 1947). 

61 For paternity presumption (Arts. 722 and 724 Civil Code), see Sakae Wagatsuma, 
Shinzoku Hō [Family Law] (Tōkyō 1961) 221–222; Zennosuke Nakagawa, Shinzoku Hō 


